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MVEMORANDUM OPI NI ON

DAWSON, Judge: This case was assigned to Special Trial
Judge Robert N. Arnmen, Jr., pursuant to the provisions of section
7443A(b) (5) and Rul es 180, 181, and 183.! The Court agrees wth
and adopts the opinion of the Special Trial Judge, which is set

forth bel ow.

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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OPI NION OF THE SPECI AL TRI AL JUDCE

ARVEN, Special Trial Judge: This matter is before the Court

on respondent’s nmotion to dismss for lack of jurisdiction.?
Respondent maintains that the petition was not filed by a trustee
aut horized to bring suit on behalf of Sunshine Residential Trust
(Sunshine Residential).® As discussed in detail below, we shall
grant respondent’s notion and dismss this case for |ack of
jurisdiction.

Backgr ound

A. Noti ce of Deficiency

Respondent issued a notice of deficiency to Sunshine
Residential determning a deficiency in, an addition to, and a
penalty on its Federal incone tax as foll ows:

Accur acy- Rel at ed

Addi tion To Tax Penal ty
Year Defi ci ency Sec. 6651(a) (1) Sec. 6662(a)
1997 $91, 583 $18, 317 $18, 317

2 This case was consolidated for hearing with three rel ated
cases in which Robert Hogue also filed petitions purportedly as
“trustee” on behalf of various so-called trusts. See Residential
Mint. Servs. Trust v. Conmm ssioner, T.C. Menp. 2003-56; Rancho
Residential Servs. Trust v. Conm ssioner, T.C Menp. 2003-57;
Hone Health Servs. Trust v. Conm ssioner, T.C Menp. 2003-58.

3 Use of the ternms “trust” and “trustee” (and their
derivatives) is intended for narrative conveni ence only. Thus,
no i nference should be drawn from our use of such terns regarding
any | egal status or relationship.
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The deficiency in inconme tax is based on the disall owance of
deductions clainmed by Sunshine Residential on Schedule C, Profit
or Loss fromBusiness. 1In this regard, respondent determ ned

t hat the deducti ons:

are disall owed because you failed to establish the
anount, if any, that was paid during the taxable year
for ordinary and necessary business expenses, and you
failed to establish the cost or other basis of the
property clainmed to have been used in business.

B. Petition

The Court subsequently received and filed a petition for
redeterm nation chall enging the notice of deficiency.* The
petition was signed by Robert Hogue as Sunshine Residential’s
purported “trustee”.

Paragraph 4 of the petition, which sets forth the bases on
whi ch the notice of deficiency is challenged, alleges as foll ows:

(1) The Statutory Notice of Deficiency was issued to
petitioner claimng petitioner had unreported incone.
Petitioner denies having any unreported incone. (2)
Attached to the Notice of Deficiency, |IRS Form 4549-A,
i ncone tax exam nation changes, line 9 states, “Total
Corrected Tax Liability.” Petitioner denies having a
tax liability. (3) Respondent has failed to provide
the petitioners [sic] with the USC Title 26 taxing
statute that applies. (4) Respondent has failed to
provide the petitioners [sic] with certified assessnent
information as per Internal Revenue Regul ation
301.6203-1. (5) Respondent has failed to identify the
i ndi vidual who will certify to the tax adjustnents the

4 Sunshine Residential’s principal place of business was in
California at the tine that the petition was filed with the
Court.
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determ nation was based on. (6) Petitioner clains, the
Notice of Deficiency, the claimed tax liability, and
the claimed unreported income, are all based on

unf ounded and hearsay evidence[;] no exam nation of
books and records has been done so we are presum ng
this is a naked assessnent. (7) There can be no

meani ngful adm ni strative hearing until respondent

provi des petitioner with certified evidence to support
the Notice of Deficiency and the clained tax liability.

C. Respondent’s Mbti on

Respondent filed a nmotion to dismss for |ack of
jurisdiction. In the notion, respondent asserts that this case
shoul d be dism ssed for lack of jurisdiction “on the ground that
the petition was not filed by a trustee authorized to bring suit
on behalf of the trust”.

Upon the filing of respondent’s notion to dismss, the Court
i ssued an order directing Sunshine Residential to file an
objection, if any, to respondent’s notion, taking into account
Rule 60, and to attach to the objection a copy of the trust
i nstrunment or other docunmentation show ng that the petition was
filed by a fiduciary legally entitled to institute a case on
behal f of Sunshine Residential. The Court subsequently extended
the time wthin which the objection was to be fil ed.

D. Robert Hoque' s Obj ection

Utimately, the Court received an objection, which was
signed by Robert Hogue, to respondent’s notion to di sm ss.

Paragraph 5 of the objection states:
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ROBERT HOGUE presented a Trust instrunment for the court
which is a Contractual Contract Trust based on comon
law & the United States Constitution, Article One,
Section 10., MR HOGUE al so presented notarized
docunentation to the court to show his acceptance of
Trusteeship. As well as further docunentation such as
form 56, Fiduciary Signature card show ng Robert Hogue
as wet signature on bank account. At best this site is
frivolous and without nerit. The court is trying to

m slead the petitioner in this court action. ROBERT
HOGUE is the only person who can represent the trust.
Hi s description as Trustee for Sunshine Residenti al
Trust is well established in his everyday work as

Trust ee.

Attached to the objection are copies of, inter alia, a
purported trust instrument dated August 15, 1996, and a docunent
entitled “Trustee Resignation/ Appoi ntnent of Successor-Trustee”
dated July 15, 1997 (appoi ntment docunent).?®

The purported trust instrunent provides, in pertinent part,

as foll ows:

> The sane purported trust instrument and appoi nt nent
docunent were both submtted to the Court by Robert Hogue in
Sunshine Trust v. Conm ssioner, docket No. 9117-00, involving the
1996 tax year, which was dism ssed on the ground that Robert
Hogue was not a proper person authorized to petition the Court on
behal f of the trust. Likewise, with the exception of the nanme of
the so-called trust, the appoi ntnent docunent is identical to the
appoi nt ment docunent submtted to the Court by Robert Hogue in
numer ous cases before this Court that were dism ssed on the
ground that Robert Hogue was not a proper person authorized to
petition the Court on behalf of the “trust”. See Rancho
Residential Facility Trust v. Conm ssioner, docket No. 9120-00;
Residential Mgnt. Servs. Trust v. Conm ssioner, docket No. 9119-
00; Hone Health Servs. Trust v. Conm ssioner, docket No. 9118-00;
Sunshine Trust v. Comm ssioner, supra; Residential Mint. Servs.
Trust v. Conm ssioner, T.C Meno. 2001-297; cases cited supra
n. 2.
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DECLARATI ON OF | RREVOCABLE TRUST

This Declaration of Irrevocable Trust is created this

15TH DAY OF August 1996, between CONTRACT ADM NI STRATORS TRUST, of \
SETTLOR and AMERI CAN FI NANCI AL SERVI CES, Washington, D.C., with
mai | i ng address of Washington D.C., Jeffery WIllianms and Dougl as
Carpa Oficers [sic], hereinafter called the TRUSTEES, who are
| egal entities holding full title, not as individuals, hilt [sic]
collectively as the Board under the nanme of SUNSH NE RESI DENTI AL
FACI LI TYI®l * * »*

* * * * * * *

El GHTH

* * * A Successor-Trustee nay be appointed by the
current Trustee or Trustees, a court of conpetent
jurisdiction, or by consensus with the and [sic]
Beneficiaries if the First Trustee resigns with 30 days
noti ce.

NI NTH
The Trustee, by joining in the execution of this
agreenent, hereby signifies acceptance of this trust.

* * * * * * *

I N WTNESS WHERECF, the parties hereto have executed
this agreenent the day and year first above witten.

/sl /sl
CONTRACT ADM NI STRATORS AVERI CAN FI NANCI AL
TRUST, SETTLOR, Enri que SERVI CES TRUST,
Al nodovar FI RST TRUSTEE, Jeffery

Wl liams, Trust Oficer
[ Enphasi s added. ]
Al though the instrunment identifies a Jeffery Wllianms and a
Dougl as Carpa as the “trustees”, only Jeffery WIllians

purportedly executed the docunent accepting his appoi ntnent on

6 The record indicates that Sunshine Residential Facility,
Sunshine Residential Facility Trust, and Sunshi ne Residenti al
Trust are one and the sane.
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behal f of American Financial Services as a trustee for Sunshine
Residential. 1In contrast, there is nothing in the docunent (or
otherwise in the record) denonstrating that Douglas Carpa
purported to accept his appoi ntnent on behal f of Anmerican
Fi nancial Services as a trustee for Sunshine Residential.

The purported resignati on docunment provides, in pertinent
part, as foll ows:

TO ALL PERSONS, be it known that Douglas J. Carpa,

Trust Oficer for Anerican Common Trust, [ tenders his

resignation on behalf of American Common Trust as

Trustee for Sunshine Residential Facility Trust. M

final act as trustee is to appoint the Successor-

Trustee(s). He shall be M. Bob Hogue.
On July 15, 1997, Douglas J. Carpa purportedly executed this
instrunment in his capacity as “Resigning Trustee for American

Common Trust”.

E. Heari ng on Respondent’s Nbtion

This matter was called for hearing at the Court’s trial
session in San Francisco, California. Counsel for respondent
appeared at the hearing and offered argunent and evidence in
support of respondent’s notion to dism ss.

Robert Hogue appeared pro se, purportedly on behal f of
Sunshine Residential. The only evidence he offered was his naked

assertion that he is entitled to appear on behalf of Sunshine

" Anmerican Conmon Trust, whose “hone situs” is reputedly in
the Republic of Panana, is not otherwi se identified in the
record.
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Resi denti al because he was appoi nted successor trustee by Dougl as
Carpa, the purported resigning “trustee”, on July 15, 1997.
Di scussi on

According to respondent, Sunshine Residential failed to show
t hat Robert Hogue is its duly appointed trustee. Respondent
asserts that as a result, no valid petition has been filed and
the Court nmust dismss this case for lack of jurisdiction. W
agr ee.

It is well established that the taxpayer has the burden of
affirmatively establishing all facts giving rise to the Court’s

jurisdiction. See Patz Trust v. Conmm ssioner, 69 T.C 497, 503

(1977); Eehrs v. Conm ssioner, 65 T.C 346, 348 (1975); Wheeler’'s

Peachtree Pharmacy, Inc. v. Conm ssioner, 35 T.C. 177, 180

(1960); Natl. Comm To Secure Justice v. Conm ssioner, 27 T.C

837, 838-839 (1957). Furthernore, unless the petitionis filed
by the taxpayer, or by soneone |awfully authorized to act on the
t axpayer’s behal f, we are without jurisdiction. See Fehrs v.

Conmi ssi oner, supra at 348.

Rul e 60(a) requires that a case be brought “by and in the
name of the person agai nst whom the Comm ssi oner determ ned the
deficiency * * * or by and with the full descriptive nane of the
fiduciary entitled to institute a case on behalf of such person.”
See Rule 23(a)(1). Rule 60(c) states that the capacity of a

fiduciary or other representative to litigate in the Court *“shal
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be determ ned in accordance with the law of the jurisdiction from
whi ch such person's authority is derived.” However, Robert Hogue
failed to provide the Court with docunentary evi dence necessary
to support his contention that he is vested with authority to
institute this action on behalf of Sunshine Residential under the
| aw of any relevant jurisdiction.

As previously discussed, Sunshine Residential presented the
Court with a purported trust instrument, dated August 15, 1996.
The preanble of the purported trust instrunment identifies a
Jeffery WIllians and a Douglas Carpa as “trustees”. Further,
paragraph Ninth of the purported trust instrunment explicitly
requires the trustees to execute the purported trust instrunent
accepting their appointnent on behalf of American Financi al
Services as trustees for Sunshine Residential. However, only
Jeffery WIllianms executed the purported trust instrunent
accepting his appoi ntnent on behalf of Anerican Fi nanci al
Services as a trustee for Sunshine Residential. In contrast,
Dougl as Carpa did not execute the purported trust instrunent
accepting his appoi ntnent on behalf of Anerican Fi nanci al
Services as a trustee for Sunshine Residential. Therefore,
Douglas Carpa is not a trustee for Sunshine Residential.

Accordi ngly, Douglas Carpa’s purported appointnment, in his
capacity as the “Resigning Trustee for Anerican Comon Trust”, of

Robert Hogue as successor trustee for Sunshine Residential nust



- 10 -

fail. See Bella Vista Chiropractic Trust v. Connmi ssioner, T.C

Meno. 2003- 8.

In the absence of any persuasive basis for concl uding that
Robert Hogue was duly appointed trustee for Sunshine Residential,
we shall dismss this case for lack of jurisdiction consistent
with respondent’s notion.?

Al'l of the argunents and contentions that have not been
anal yzed herein have been considered but do not require any
further discussion.

In order to give effect to the foregoing,

An order of dismssal for

lack of jurisdiction will be

ent er ed.

8 Robert Hogue is no stranger to this Court and has filed
numerous petitions with the Court on behalf of various so-called
trusts. As is the case here, those petitions were dism ssed on
the ground that they were not filed by a proper party. See
Residential Mgnt. Servs. Trust v. Conm ssioner, T.C Meno. 2003-
56; Rancho Residential Servs. Trust v. Conm ssioner, T.C Meno.
2003-57; Hone Health Servs. Trust v. Conm ssioner, T.C Meno.
2003-58 (and cases cited therein at n. 16).




